A Lk

The Prosecutors’
B £QuUiITAS

Newsletter on Violence Against Women

Issue # 3 | March 2011

\}

& &
o

~‘r\
N

b

DOMESTIC VIOLENCE AND FIREARMS: A DEADLY COMBINATION
BY JOHN WILKINSON AND TOOLSI GOWIN MEISNER!

INTRODUCTION

On September 22, 2010, a woman was shot to death by her
husband in Richland County, South Carolina in front of her
eighteen-year-old son. At the time, the husband was on
bond pending a criminal hearing for an earlier domestic
violence incident involving a firearm against his wife. The
Court issued a protective order for the wife but the Sher-
iff’s office had been unable to locate and serve the husband
or seize his firearms.? This case illustrates the grave risk
that armed abusers represent. While prosecutors may of-
ten think of the firearms charges as something tacked on
to a case that can be negotiated away, in domestic violence
cases, prosecutors must vigorously pursue these exact fire-
arms violations to promote safety for victims of abuse.

Nearly two-thirds of all women killed by firearms were
killed by an intimate partner. Firearms are the most fre-
quently used weapons in intimate partner homicide, eclips-
ing all other weapons combined.* In 2005, 1182 women

were reported murdered by an intimate partner -- mor-
ethan 3 women each day* -- accounting for approximately
30 percent of all women murdered.® Additionally, the pres-
ence of a firearm in a home increases the risk of homicide
for women by five times.® Because of startling statistics like
these, Congress made several amendments to the Gun Con-
trol Act of 1968.7 In 1994, the Gun Control Act was amend-
ed to prohibit anyone who is subject to a domestic violence
protective order from possessing a firearm.? In 1996, Con-
gress further passed the Gun Ban for Individuals Convicted
of a Misdemeanor Crime of Domestic Violence, commonly
referred to as the Lautenberg Amendment,’ prohibiting
anyone who has been convicted of a misdemeanor crime
of domestic violence from possessing a firearm. In pass-
ing the Lautenberg Amendment, Congress recognized that
“anyone who attempts or threatens violence against a loved
one has demonstrated that he or she poses an unacceptable
risk, and should be prohibited from possessing firearms.”°
The Lautenberg Amendment prevents individuals who have
shown a propensity for domestic violence from obtaining a
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firearm and enables federal prosecution of certain domestic
violence offenders for weapons offenses where state crimi-
nal justice alternatives have failed.!* Similar to this federal
legislation, many states have also enacted laws that place
restrictions upon or prohibit the possession of firearms by
domestic violence offenders.”> The federal law and most
state laws create categories of prohibited persons, some ex-
amples of individuals who may not possess a firearm are:
convicted felons,'® persons with mental illnesses,** persons
subject to a protective order,'® persons convicted of a mis-
demeanor crime of domestic violence,'® and persons illegal-
ly in possession of drugs.!” The federal law and some states
also prohibit possession of ammunition by prohibited per-
sons. When employed and enforced, these provisions can
be effective tools to increase the safety of women at risk for
this violence.'® This article will discuss some of the funda-
mentals of prosecuting the possession of firearms by pro-
hibited persons generally, while focusing on issues involved
in prosecuting domestic violence related firearms charges
specifically, from both a state and federal perspective. The
article will also examine the impact of the most recent Unit-
ed States Supreme Court firearms decisions on prosecuting
domestic violence related firearms charges.

THE ELEMENTS

In all possession of firearms by prohibited persons prosecu-
tions, the defense will challenge the basic elements of the
crime: whether the weapon is a firearm, whether the defen-
dant was in fact in possession of the firearm, and whether
the defendant is properly categorized as a prohibited per-
son. In order to successfully prosecute charges of firearms
possession by individuals prohibited from possessing fire-
arms because they are domestic violence misdemeanants
or are subject to protective orders, the government must
first prove these basic elements, discussed in greater detail
in the paragraphs below:

Is it a firearm? Most states and the federal government de-
fine a firearm as “any weapon..which will or is designed to
or may readily be converted to expel a projectile by action of
an explosion.”* The federal definition of a firearm does not
require proof that the firearm is operable.?® In some states,
however, operability of the weapon must be proved.?! If the
firearm is recovered, as a best practice, it should be sent to
a lab for examination by a firearms expert, who can test the
weapon and certify that it is operable. Operability also can
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be proved through the testimony of a police officer with
some expertise in firearms or by having the firearm tested
at the police department firing range, if it can be done so
safely. In some instances where the firearm is not recov-
ered or there is no scientific evidence or expert available
to testify, the Court will accept circumstantial evidence that
the firearm was real and operable. This can include witness
statements describing the weapon, presence of ammuni-
tion, odor of gunpowder, or threats by the defendant to use
the gun.?? Proving that the weapon possessed was a firearm
should not be a significant hurdle even where the firearm is
not recovered. The Courts have been open to proof of this
element through a variety of both direct and circumstantial
evidence.

Was there possession? To prove possession of a firearm
by a prohibited person, the government must also prove
that the individual actually or constructively possessed the
firearm. For actual possession the government must show
that the weapon was on the defendant’s person. Construc-
tive possession requires that the defendant knew of the
presence and character® of the firearm and was exercis-
ing dominion or control over the weapon.?* A defendant
who is not in actual possession of a firearm but exercises
a measure of control over it, such as keeping a firearm un-
der a bed or in a gun box in a closet, is legally in possession
of the firearm. “Constructive possession exists if an indi-
vidual knowingly has both the power and the intention at
a given time to exercise dominion or control over a thing,
either directly or through another person or persons.”?> Do-
minion and control need not be exclusive, but each must be
established by something more than “[m]ere proximity.”*
A firearm also may be constructively possessed solely or
jointly with another or others.?” Circumstantial evidence
is critical in cases where the weapon is not on the defen-
dant’s person. Investigators should be encouraged to take
photos of where and how a firearm was discovered. Often,
inferences can be drawn from the position of a firearm re-
covered in an automobile, either under a seat or in a glove
box. For weapons recovered in a room inside a residence,
documents, bills, photographs, personal items, and clothing
can determine who controlled the room or residence and
who possessed or controlled the weapon. Additionally, in-
vestigators should submit firearms for fingerprint and DNA
analysis, and trace?® every firearm recovered. This evidence
can prove actual possession or an inference of possession
based upon actual ownership of the firearm. While finger-
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print or DNA evidence on a recovered firearm may demon-
strate actual possession at some point in time, additional
evidence may be necessary to show that the possession
occurred after the imposition of the prohibition. In addi-
tion to these basic elements, federal prosecutors must also
prove that the firearm was “in and affecting interstate com-
merce” to establish federal jurisdiction over the case.”

Was the defendant a prohibited person? The government
must also prove that the person who possessed the firearm,
was in fact prohibited from such possession. In domestic vi-
olence cases the two primary prohibited persons are those
convicted of a domestic violence misdemeanor and those
subject to a domestic violence protective order. The Federal
law, 18 USC 922 (g) (8) & (9), makes both a crime. Proof
of this status is based on producing a certified copy of the
court and establishing that the defendant on trial for unlaw-
ful possession of a firearm is that same defendant that was
the subject of the protective order or criminal conviction.
Misdemeanor convictions of domestic violence typically oc-
cur in state courts, which are often not courts of record. It
is, therefore, important for prosecutors to obtain a certified
copy of the defendant’s conviction and examine it closely to
make sure the language used in the document demonstrates
that the offense was a qualifying domestic violence convic-
tion. To qualify, the offense must have as an element the use
or attempted use of physical force or the threatened use of a
deadly weapon.?® For federal prosecution, the force must be
violent and intentional.* Because some state statutes list
a series of acts in a single statute, the record of conviction
must be explicit as to which theory or act the prosecution
proceeded under; or at least describe the type of physical vi-
olence. For example, in Hawaii, the domestic abuse statute
can be satisfied with an intentional use of force or a reckless
use of force.?? In United States v. Nobriga,** because the court
record was silent as to which prong of the domestic abuse
statute the defendant was convicted under, the court held
that the predicate offense did not qualify as a misdemeanor
conviction of domestic violence for purposes of 18 USC §
922(g)(9). In courts not of record, usually the document
will be a standard warrant with some added language from
the state code section on it. The Court may amend that lan-
guage or may make notations on the conviction section as to
the specific charge. But often just a series of boxes, such as
“Guilty”, are checked. It is incumbent on the prosecution to
proactively charge these misdemeanor domestic violence
cases with specificity to preserve the record for potential

future prosecution, either at the state level or federally. The
language on the court record should also include an accu-
rate description of the act, thus demonstrating whether or
not an intentional act of violence took place. The record of
conviction should also clearly show that the defendant was
not only charged with an intentional act of violence but was
also convicted of an intentional act of violence.?*

Additionally, as a best practice, it is important to make the
domestic relationship clear on the face of the court docu-
ment as well. A lack of specificity could affect future pros-
ecution at the state level. In United States v. Hayes,**> how-
ever, the court allowed prosecution under section 922(g)
(9) where the prior conviction was silent as to the domestic
relationship. The court held that the relationship was an
element of the federal offense and did not need to be part
of the underlying state conviction. The language of 18 U.S.C.
§921(a)(33)(A), defines a misdemeanor crime of domestic
violence as an offense that “has, as an element, the use or
attempted use of physical force, or the threatened use of a
deadly weapon, committed by a current or former spouse,
parent, or guardian of the victim, by a person with whom
the victim shares a child in common, by a person who is co-
habiting with or has cohabited with the victim as a spouse,
parent, or guardian, or by a person similarly situated to a
spouse, parent, or guardian of the victim.” The court rea-
soned that because the word “element” is in the singular,
it only modifies the language concerning physical force or
deadly weapon and not the language concerning the domes-
tic relationship.?® This interpretation was consistent with
the purpose of the law, to keep firearms out of the hands of
domestic abusers, whether they were specifically charged
under a domestic abuse statute or not.>’ Thus, the prosecu-
tion could prove the domestic relationship with extrinsic
evidence, beyond what was stated in the underlying convic-
tion. Additionally, the defendant must have been represent-
ed by an attorney -- or knowingly and intelligently waived
representation -- and the defendant must have had a trial by
jury or knowingly and intelligently waived that right. This
information is typically listed on the record of conviction.

For a protective order to give rise to a federal firearm pro-
hibition, the prosecution must demonstrate several things.
First, the government must show that the order was issued
after a hearing of which the defendant had actual notice and
in which the defendant had an opportunity to participate.
Ex parte preliminary protective orders would not qualify
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under this standard for federal prosecution. In Virginia and
California, however, preliminary protective orders issued
after an ex parte hearing are included in their respective
statutes prohibiting possession of a firearm and do qualify
for prosecution for possession of firearms by prohibited
persons at the state level.® Personal service of the hearing
notice should always be requested to prove actual notice if
the defendant fails to appear. If the defendant is present,
the Court order should reflect this and provide the defen-
dant an opportunity to be heard. For federal prosecution,
the person must be subject to an order that “restrains such
person from harassing, stalking, or threatening an intimate
partner of such person or child of such intimate partner or
person, or engaging in other conduct that would place an
intimate partner in reasonable fear of bodily injury to the
partner or child; and includes a finding that such person
represents a credible threat to the physical safety of such
intimate partner or child; or by its terms explicitly prohibits
the use, attempted use, or threatened use of physical force
against such intimate partner or child that would reason-
ably be expected to cause bodily injury.”*® In United States
V. Reese,”® the defendant had a protective order entered
against him in Hawaii protecting his first wife. While he
denied her allegations of abuse, Reese nonetheless agreed
to the issuance of the protective order. The Court entered
the order without hearing evidence or making a finding but
prohibited Reese from “(a) threatening or physically abus-
ing [his wife] or their minor children, (b) contacting [his
wife] or their minor children, and (c) possessing, control-
ling, or transferring ownership of any firearm, ammunition,
firearm permit or license”*! The order had an effective life
of fifty years. Thereafter, Reese remarried and moved to
New Mexico. During an investigation of domestic abuse
committed against his second wife, the police discovered
the existence of the protective order and several firearms
possessed by Reese. Reese was prosecuted and convicted
federally and sought to challenge the conviction based on
the adequacy of the underlying protective order. The court
held that the order satisfied the requirements of the stat-
ute and a collateral attack on the order itself was impermis-
sible in the federal prosecution. While the issuing court
did not make a finding it did expressly prohibit Reese from
physically abusing his wife and satisfied that prong of sec-
tion 922(g)(8). The best way to avoid these challenges is
to create an appropriate record and order from the issuing
Court. Unfortunately, the prosecutor is often not a party to,
or present at, these hearings and so the ability to create an

adequate record for future prosecution is limited. It may be
helpful for prosecutors, however, to meet with their Juve-
nile and Family Court judges and clerks to discuss creating
a model order that includes appropriate language of pro-
tection, prohibits defendants from possessing firearms as
part of the order and that puts defendants on notice that
they may be subject to federal prosecution for possessing a
firearm after being issued the protective order. These mea-
sures would enhance the ability to prosecute offenders at
both the state and federal level in the future.

OTHER TooLs

Many states have enacted additional laws to help increase
the safety of victims by reducing perpetrators’ access to
firearms. California has many additional provisions such
as prohibiting a person convicted of stalking from possess-
ing a firearm,* requiring officers to seize firearms at the
scene of a domestic violence complaint,*® surrender or sell
firearms within a specified period of time upon service of a
protective order,** and the California Department of Justice
is required to maintain a Prohibited Armed Persons File da-
tabase.” This online database maintains information about
all persons in California who are prohibited from purchas-
ing or possessing firearms. Its access is limited to certain
public and private entities such as police and prosecutors.
These provisions can help keep firearms out of the hands
of dangerous domestic abusers and increase victim safety.
Awareness of all the tools afforded by state and federal
criminal codes and partnering with the local United States
Attorneys’ Office can greatly increase the effective prosecu-
tion of these cases. United States Attorneys’ Offices have a
Project Safe Neighborhoods prosecutor who is tasked with
firearms prosecution and a prosecutor who oversees the
domestic violence caseload, each of whom may be able to
help with these cases. The federal system sometimes can
provide a pathway to conviction that the state system can-
not and often the federal system will have tougher penalties
for firearms offenses.

Heller and McDonald

The Supreme Court’s recent landmark decisions that have
broadly interpreted the U.S. Constitution’s Second Amend-
ment “right to keep and bear arms” have brought the con-
stitutionality of the federal Lautenberg Amendment into
question and may give rise to similar challenges of state and

ISSUE #3 ¢ MARCH 2011



STRATEGIES NEWSLETTER

AL

local laws that prohibit the possession of firearms by indi-
viduals convicted of crimes of domestic violence.

In 2008, the Supreme Court in District of Columbia v. Heller*
held that the Second Amendment protects an individual’s
right to possess a firearm in the home for self-defense. The
Heller Court only addressed Second Amendment rights re-
garding federal firearm regulations because that case dealt
with the District of Columbia’s ban on handgun possession
and the District of Columbia is not a state. Heller did not ad-
dress whether these rights extended from federal enclaves
to the states. In 2010, the Supreme Court clarified the ap-
plication of the Heller rationale to the states in McDonald
v. Chicago,*” holding that an individual’s right to keep and
bear arms is incorporated by the Due Process Clause of the
Fourteenth Amendment and applies to state laws and local
ordinances as well. While these decisions do not appear to
disturb the Lautenberg Amendment, prosecutors should be
aware of the post-Heller Second Amendment challenges be-
ing brought by defendants attempting to appeal their fed-
eral convictions under 18 U.S.C. § 922(g)(9) and anticipate
analogous state challenges that may be brought following
the McDonald decision.

In Heller, the Court stated that the Second Amendment
does not afford an unlimited right to “keep and carry any
weapon whatsoever in any manner whatsoever and for
whatever purpose.”*® The Court went on to explain that its
decision, “should not be taken to cast doubt on longstand-
ing prohibitions on the possession of firearms by felons and
the mentally ill, or laws forbidding the carrying of firearms
in sensitive places such as schools and government build-
ings, or laws imposing conditions and qualifications on the
commercial sale of arms.”* The Court noted that its list of
“presumptively lawful” regulations was not exhaustive, but
did not establish a standard of review under which firearm
regulations should be evaluated.

Since Heller, several defendants have used that opinion to
challenge previous convictions under 18 U.S.C. 922(g)(9),
arguing that the law is unconstitutional. However, in all of
these cases, courts have upheld the constitutionality of 18
U.S.C. § 922(g)(9), finding that this categorical exception is
the kind of regulation that passes constitutional muster.>
The courts have rejected these Second Amendment chal-
lenges to the law on the grounds it falls within the category
of “presumptively lawful” regulations set forth in Heller.>!

For example, in United States v. White, the court held that,
“[o]n its face, then, Heller did not disturb or implicate the
constitutionality of section 922(g), and was not intended to
open the door to a raft of Second Amendment challenges to
section 922(g) convictions.”?

So far, every federal court to hear a constitutional challenge
to 18 U.S.C. § 922(g)(9) on these grounds has agreed, as evi-
denced by the recent decision in United States v. Skoien,>® in
which the court held that there is a substantial relationship
between the law’s goal of reducing domestic violence and
a lifetime ban on firearm possession by domestic violence
offenders.>*

Although federal courts have upheld 18 U.S.C. § 922(g)(9),
prosecutors must also look at how state courts will handle
the issue of the constitutionality of state laws and local ordi-
nances that prohibit domestic violence offenders from pos-
sessing firearms. Because McDonald is such a recent deci-
sion, state courts have not yet had the opportunity to hear
many cases challenging the constitutionality of these laws
under McDonald.*®> However, in McDonald, the Court reit-
erated its dicta supporting reasonable handgun regulation
originally set forth in the Heller decision.>® By doing so, the
Court reiterated its intention to extend Heller’s rationale to
the states with the same firearm regulation exceptions to
the Second Amendment. Because federal courts have inter-
preted the language in Heller to uphold 18 U.S.C. § 922(g)
(8),°7 state courts are likely to interpret this reasonable
regulation dicta to uphold state and local laws prohibiting
domestic violence offenders’ from possessing a firearm.

CONCLUSION

Given the dangerous combination of firearms and domestic
violence it is critical to be aware of both state laws and fed-
eral laws when confronting these offenders. Possession of
a firearm by a person convicted of a misdemeanor assault
may seem to be a relatively minor charge on its face. Butin
the context of a domestic violence relationship, these seem-
ingly insignificant cases can prevent deadly consequences
so common in domestic violence cases. Every partner in the
criminal justice system -- prosecutors, police, judges, and
clerks -- should be aware of the danger these cases repre-
sent and should coordinate their responses to the increased
threat posed by domestic violence abusers who have access
to firearms. When a protective order is issued or served,
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or when someone is convicted of a misdemeanor crime of
domestic violence, inquiries about their access to firearms
should be routine. Further, individuals who may no longer
legally possess a firearm should be disarmed. Notice of the
firearms prohibition should be provided to those affected
and service of that notice should be documented. By creat-
ing an accurate record of charges and convictions through a
proactive approach in misdemeanor courts, and by partner-
ing with their United State Attorneys’ Office, state and lo-
cal prosecutors can help disarm dangerous individuals and
hold violent offenders accountable thereby greatly enhanc-
ing victim safety.
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161 (finding that 18 U.S.C. § 922(g)(9) is constitutional because it
falls into the category of exceptions set forth in Heller).

52  United States v. White, 593 F.3d 1199 (11th Cir. 2010).
53 United States v. Skoien, 614 F.3d 638 (7th Cir. 2010).

54 In 2009, the 7th Circuit had previously vacated Skoien’s con-
victions for possessing a shotgun while on probation for domes-
tic violence and remanded the case for additional hearings on the
constitutionality of the law. United State v. Skoien, 587 F.3d 803
(7th Cir. 2009), vacated by United States v. Skoien, No. 08-37770,
2010 WL 126726 (7th Cir. Feb. 22, 2010), reh’g granted en banc,
Skoien, 614 F.3d 638 (The 7th Circuit, ordered rehearing en banc
and reinstated the defendant’s convictions, holding that there was
no need for remand).

55 At least two lawsuits challenging the constitutionality of state
gun restriction laws have been filed since the McDonald decision.
The Second Amendment Foundation (SAF) has filed a federal law-
suit against Westchester County, New York and its permit licensing
officers, arguing that NY Penal Code § 400.00 (which requires that
handgun carry permit applicants “demonstrate good cause for the
issuance of a permit”) violates the Second Amendment. Complaint
available at http://saf.org/legal.action/ny.lawsuit/kachalsky_com-
plaint.pdf. Additionally, the ACLU is petitioning the Broward Cir-
cuit Court to get an 85 year old man’s guns back after they were
seized by Broward County, Florida Sheriff's Office when the man
threatened to kill himself. See, Linda Trischitta, Robert Weinstein’s
Petition Hearing Postponed, SuNSENTINEL.cOM, http://blogs.sun-
sentinel.com/crime-and-safety/2010/07/19/robert-weinsteins-peti-
tion-hearing-postponed/.

56 McDonald, 130 S.Ct. 3020 (reiterating the dicta from the
Heller decision that explains that the Second Amendment does not
grant the right to “keep and carry any weapon whatsoever in any
manner whatsoever and for whatever purpose,” and that its deci-
sion, “should not be taken to cast doubt on longstanding prohibi-
tions on the possession of firearms by felons and the mentally ill,
or laws forbidding the carrying of firearms in sensitive places such
as schools and government buildings, or laws imposing conditions
and qualifications on the commercial sale of arms.” Heller, 554 U.S.
at 626.).

57 Reese, 627 F.3d at 804.
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